
























































































































































7.2 GUuULF POWER COMPANY

GuULF POWER CoMPANY’S COMMENTS TO THE FPSC DRAFT REPORT
“ReviEwW OF COAL COMBUSTION RESIDUAL STORAGE AND DISPOSAL PROCESSES OF THE
FLORIDA ELECTRIC INDUSTRY”

The Florida Public Service Commission (“FPSC”) report understates the potential impact
of the U.S. Environmental Protection Agency’s (“EPA") proposed Coal Combustion Residuals
("CCR”) Rules on Florida electric utilities. The proposed rules contain two primary options: 1)
regulation under Subtitle C of the Resource Conservation and Recovery Act (‘RCRA”"); and 2)
regulation under Subtitle D of RCRA. Under the first proposal, CCRs would be classified as
“‘special waste” and subject to regulation as “hazardous waste.” Consequently, CCRs would be
subject to the full spectrum of hazardous waste regulations, including the generator
requirements in 40 C.F.R. part 262 and the transporter requirements in 40 C.F.R. part 263.
Additionally, electric utilities would have to comply with the general facility standards, totally
enclosed container standards, preparedness and prevention requirements, contingency plan
and emergency procedures, waste manifesting recordkeeping and reporting requirements,
closure, post-closure, and general management requirements applicable to hazardous waste
treatment, storage, and disposal facilities. Additionally, EPA’s proposed CCR-specific Subtitle C
requirements would require facilities to comply with fugitive dust controls, land disposal
restrictions set forth in 40 C.F.R. part 268, and to retrofit existing surface impoundments with
composite liners or “clean” close. None of these requirements have previously been applicable
to the management and disposal of CCRs.

As a practical matter, Florida electric utilities would be faced with significant compliance
challenges under a Subtitle C regime. The majority of Florida’s coal-fired power plants each
manage in excess of half a million tons, and in some cases one (1) million tons, of CCRs
annually. It would be difficult to manage such large volumes of CCRs in accordance with
Subtitle C requirements because these power plants were designed, constructed and operated
with the fundamental understanding that CCRs were not regulated under Subtitle C.
Consequently, the power plants would have to be substantially re-engineered and retrofitted to
meet Subtitle C requirements. This would include, at a minimum, the retrofitting and installation
of secondary containment to bring numerous CCR handling, storage and conveyance systems
used to treat or store CCRs into compliance with the storage requirements of 40 C.F.R. parts
264, 265 and 267. The associated cost would be substantial. In short, Subtitle C regulation
would likely force the closure of most, if not all coal-fired generation and impose an inordinate
financial burden on electric utilities without any discernible increase in the protection of human
health and the environment.

Furthermore, if regulated under Subtitle C, the disposal and beneficial use of CCRs
would be prohibited in Florida. Pursuant to section 403.7222(2), Florida Statutes, hazardous
waste landfills are prohibited. In its comment letter'” to EPA's proposed CCR rules, the Florida
Department of Environmental Protection (“FDEP”) confirmed that, if regulated as hazardous
waste, the land disposal of CCRs would not be allowed unless they are treated to be non-
hazardous. While treatment may be an option, it likely will not be an economically or practically
viable one. Therefore, absent legislative amendment, Subtitle C regulation would likely leave
Florida electric utilities with the sole option of disposing CCRs out of state. In 2009, Florida

"7 Gulf Power provided the Florida Public Service Commission with a copy of FDEP's comment letter to the EPA.
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electric utilities disposed of an estimated 1.2 million tons of CCRs. An estimated 130 trucks'® or
more would be required each day to transport these CCRs to the closest hazardous waste
landfill, which is located in Emelle, Alabama. For many of the Florida electric utilities generating
CCRs, this would be a 1200 mile round trip. The cost of disposal would exceed 312 million
dollars annually.™

Similarly, if regulated as a hazardous waste, the beneficial use of CCRs will be
prohibited. When making a beneficial use determination, FDEP evaluates whether the CCRs in
question are an “industrial byproduct,” and if so, whether the proposed beneficial use satisfies
the statutory exemption from regulation as a solid waste, set forth in section 403.7045(1)(f),
Florida Statutes. Industrial byproducts are broadly defined as materials that “have a
demonstrated recycling potential, can be feasibly recycled, and have been diverted or removed
from the solid waste stream for sale, use or reuse.” Generally, an “industrial byproduct” is not
regulated by FDEP as a waste if a majority of the industrial byproducts are demonstrated to be
sold, used, or reused within 1 year, and do not enter the environment and cause a threat of
contamination. This exemption, however, does not apply to industrial by-products that are
hazardous wastes as defined in Florida statutes and rules.

EPA previously acknowledged that under the Subtitle C proposal, the beneficial use of
CCRs would be prohibited in Florida due to Florida's statutory prohibition. 75 Fed. Reg. 35187
(June 21, 2010). This was confirmed by FDEP in its comment letter. It is unclear whether there
would be any legislative support for the amendment of the statutory prohibition on the beneficial
use of industrial byproducts that are hazardous wastes. It would be reasonable to assume,
however, that any such amendments would be strenuously opposed by various public interest
groups.

This will have a severe impact on Florida electric utilities. In 2009, approximately 3.6
million tons of CCRs were generated by Florida electric utilities. Approximately 2.5 million tons
were beneficially used in a variety of products and uses, including concrete, cement, roofing
shingles, blasting grit, wallboard, and agricultural applications. If alternative economically viable
beneficial use markets could not be identified, coal-fired electric utilities would have to dispose
of the CCRs they currently beneficially use. Considering Florida’s prohibition on the beneficial
use of hazardous waste, the amount of CCRs disposed in Alabama could actually exceed 4.2
million tons annually if coal-fired electric utilities were unable to find alternative beneficial use
markets. It is estimated that the cost to dispose this amount of CCRs would exceed 1 billion
dollars annually and would require 460 truck trips each day.

Under the second proposal, coal ash would be considered “non-hazardous waste” under
Subtitle D. This would also have a substantial impact. Each of the coal-fired power plants have
operated for many years with a groundwater point of compliance at the property boundary. As
proposed, EPA's Subtitle D rule restricts the groundwater point of compliance to the footprint of
the CCR disposal unit. Upon promulgation, the proposed Subtitle D rule would immediately
place many if not all of the coal-fired power plants in non-compliance and would require them to
implement groundwater remediation measures to attain a level of compliance that is not even
required of municipal solid waste landfills. Additionally, the proposed Subtitle D rule may force

" Assuming twenty-five tons capacity.

" These estimates were developed by the Florida Electric Power Coordinating Group, Inc. (“FCG"), of which Gulf Power Company
is a member, and included in its November 2010 comments to EPA’'s proposed CCR rules. Disposal costs were estimated to be
$260 per ton. This conservative estimate was premised on the following costs per ton: transportation (including fuel and surcharge)
$152; disposal fee $77; and disposal tax $31.

“ These estimates were also developed by the FCG and included in its November 2010 comments to EPA.
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existing CCR Ilandfills to close if they are unable to satisfy the location restrictions and make the
necessary demonstrations. These EPA proposed restrictions do not account for Florida's
unique geology and hydrogeology.

As noted in its comment letter, FDEP believes it is appropriately regulating the disposal
of CCRs. FDEP strongly opposes the regulation of CCRs under Subtitle C for many of the
same reasons expressed by Gulf Power Company and other Florida electric utilities through the
FCG. Among the reasons for FDEP's objection is the lack of analytical data supporting the
conclusion that CCRs are in fact hazardous, the stigma that would be placed on CCRs and the
potential elimination of CCR beneficial use markets, and the ability of Florida electric utilities to
continue disposing of and beneficially using CCRs in Florida due to the statutory prohibitions on
hazardous waste landfills and beneficial use of hazardous waste. Importantly, FDEP opposes
Subtitle C because it would impose an unwarranted regulatory burden on Florida electric utilities
without a commensurate increase in protection for the public.

In its letter, FDEP also raises important concerns with EPA’s proposed Subtitle D rule
and the disproportionate impact it would have on Florida electric utilities due to the unique
geology and conditions in Florida. While FDEP does not oppose a Subtitle D approach, like
Gulf Power Company and the FCG it believes that sufficient flexibility has to be built into the
proposed rule to recognize Florida’s unique geology and hydrogeology.

Gulf Power Company, through the Southern Company, and the FCG provided extensive
comments®' to EPA’s proposed CCR rules identifying the impact that the proposed rules would
have to Florida electric utilities.

7.4 FLORIDA POWER & LIGHT

No written comments were provided by the company.

! Gulf Power provided the Florida Public Service Commission with a copy of Southern Company and Florida Electric Power
Coordinating Group’s comments to the EPA.
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8.0 APPENDICES

8.1 APPENDIX A-SUMMARY OF EPA’sS PROPOSED RULES

The EPA has proposed rules to regulate CCRs that are to be finalized in 2012. The
proposed rules contain different options to regulate CCR, i.e., under Subtitle C or Subtitle D,
including a modified version of Subtitle D, called the D-prime option. The highlights of such
proposed rules that'will impact the CCR storage and disposal operational processes of the IOUs
are as follows:

SuBsTITLE O

The EPA is proposing to regulate coal combustion residuals as “special wastes” under
Resource Conservation and Recovery Act (RCRA) Subtitle C? when they are destined for
disposal in landfills or surface impoundments. Therefore, the special wastes would be subject
to certain requirements for:

¢ Generation and transportation

¢ Facilities management such as siting, liners, run-on and run-off controls,
groundwater monitoring, fugitive dust controls, financial assurance, corrective action,
including facility-wide corrective action, closure of units, and post-closure care.

¢ Permitting for facilities that dispose, treat, or store the residuals

¢ Disposal of residuals in sand and gravel pits, quarries, and other large fill operations
as a landfill

¢ Dam safety and stability to address the potential for catastrophic releases from
surface impoundments

¢ Land and disposal restrictions and treatment standards for the residuals, as well as a
prohibition on the disposal of treated residuals below the natural water table.

SuBTITLE D

The EPA is proposing to regulate CCRs disposed in landfills or surface impoundments
under the Resource Conservation and Recovery Act (RCRA) Subtitle D requirements which
would establish national criteria to ensure the safe disposal of the residuals. Unlike Subtitle C,
the RCRA Subtitle D requirements relate only to the disposal of the CCRs, and the EPA is
proposing to list such residuals as “non-hazardous waste” which would be subject to certain
standards and requirements for:

¢ Disposal location

¢ Composite liners (new landfills and surface impoundments would require composite
liners; existing surface impoundments without liners would have to retrofit within five
years, or cease receiving residuals and close)

¢ Groundwater monitoring and corrective action for any releases

“A waste may be subject to regulation either if it exhibits certain hazardous properties, called “characteristics,” or if the EPA has
specifically listed the waste as hazardous. See 42 U.S.C. 6921(a). EPA's regulations in the Code of Federal Regulations (40 CFR)
define four hazardous waste characteristic properties: ignitability, corrosivity, reactivity, or toxicity (see 40 CFR 261.21-261.24). All
generators must determine whether or not a waste exhibits any of these characteristics by testing the waste, or by using knowledge
of the process that generated the waste. See 40 CFR 262.11(c).
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Closure and post-closure care
Stability of surface impoundment

Financial assurance

* ¢ ¢ o

Disposal of the residuals in sand and gravel pits, quarries, and other large fill
operations as a landfill.

Note that the Subtitle D rule proposal would not regulate the generation, storage or
treatment of the residuals prior to disposal. Also, because of the scope of Subtitle D authority,
the rule would not require permits, nor could EPA enforce the requirements. Instead, states or
citizens could enforce the requirements under RCRA citizen suit authority. The states could
also enforce any state regulation under their independent state enforcement authority.

SuBTITLE D-PRIME
EPA is also considering a potential modification to the Subtitle D option, called D-prime,
whereby existing CCR surface impoundments would not have to close or install composite liners
but could continue to operate for their useful life. All other requirements of Subtitle D would
apply.

APPENDICES 52



8.2 APPENDIX B-KEY DIFFERENCES OF EPA’s PROPOSED RULES

Subtitle C
Timing will vary from state to state, as
each state must adopt the rule
individually - can take 1-2 years or
more
State and Federal enforcement

Subtitle D
Effective Date

Six months after final rule is
promulgated for most provisions;
certain provisions have a longer

effective date
Enforcement through citizen suits;

Enforcement

States can act as citizens.
Corrective Action Monitored by authorized States and Self-implementing
EPA
Financial Assurance Yes

Considering subsequent rule using
CERCLA 108 (b) Authority
No

Permit Issuance

Federal requirement for permit

issuance by States
Requirements for Storage, Yes

No
Including Containers, Tanks, and
Containment Buildings
Surface Impoundments Built

Remove solids and meet land disposal
Before Rule is Finalized restrictions; retrofit with a liner within

five years of effective date. Would
effectively phase out use of existing
surface impoundments.
Must meet Land Disposal Restrictions
and liner requirements. Would
effectively phase out use of new

Must remove solids and retrofit
with a composite liner or cease
receiving CCRs within five years of

effective date and close the unit
Surface Impoundments Built After

Rule is Finalized

Must install composite liners. No
Land Disposal Restrictions

surface impoundments.
Landfills Built Before Rule is No liner requirements, but require No liner requirements, but require
Finalized groundwater monitoring groundwater monitoring
Landfills Built After Rule is Liner requirements and groundwater Liner requirements and
Finalized monitoring groundwater monitoring
Requirements for Closure and Yes; monitored by States and EPA Yes, self-implementing
Post-Closure Care

Source: U.S. Environmental Protection Agency
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